INDEX, 


ABATEMENT. for want of reasonable notice, or if it 
was otherwise insufficient. 
Where a part of co-partners only are| Venable, et al., v. Coffman, et al., 310 
sued, or other parties improperly in- 
cluded, it is matter to be pleaded in ASSIGNOR. 
abatement for non-joinder or misjoin- 
er. Not liable as endorser of paper not 
Urton v. Hunter, Harris & Co., 83 | negotiable according to the laws of this 
= although it may have been ne- 
ACKNOWLEDGEMENT OF gotiable under the laws of the place 
DEEDS. | where it was made. 
| See Negotiable Paper and 13 
An acknowledgement of a deed or | 
power of attorney before a notary pub- | ASSIGNMENT. 
lic of the republic of Texas was held | 
to be an insufficient acknowledgement| No assignment of a judgment will 
for the admission of such writings to | deprive a prior endorser of any rights 
record in Virginia. | and equities he may have or be enti- 
Randolph v. Adams, 519 | tled to, against a subsequent endorser. 


Conaway v. Odbert, 25 
ADVERSE HOLDING, 
| ATTACHMENT suits for improperly 
See Possession and 558 | suing out. 
| 
AFFIDAVIT. | - 1. Inan action for damages for suing 
out an attachment it is essential to al- 
The affidavit of any one of a num-_| lege that it was sued out maliciously 
ber of defendants required by the | and without probable cause. 
suitor’s oath act, is sufficient. See Declaration and Burkhart v. Jen- 
See Suitor’s Oath and 285 | rings, 242 
| 2. Justifiable probable cause for 
AGENT. | suing out an attachment defined to be, 
be belief by the attaching creditor in 
See Principal and Agent. | the existence of the facts essential to 
the prosecution of his attachment, 
AIDING. | founded upon such circumstances as, 
| supposing him to be a man of ordinary 
What aiding and assisting renders a | caution, prudence and judgment, were 
party liable in trespass. sufficient to induce such belief. 
See Trespass and Idem. 


APPEAL. | ATTACHMENT. 
See Statute of Limitations and 575! See Garnishment and 
APPEARANCE. ATTORNEYS AT LAW. 


The appearance of defendant on the | 1. The act of the legislature of West 
day to which a motion was returnable, | Virginia, passed February 14th, 1866, 
and after it had been called and the | in relation to the oaths of attorneys at 
notice proved, and moving for a con- | law, is not unconstitutional. 
tinuance of the hearing of it to a cer- | Ex parte Hunter, 122 
tain day when it was ‘heard, without | A pardon granted to rebels from 
objecting to the notice must be consid- | ie Federal Gov ernment, restores the 
ered as waiving any objection thereto, ' parties to the rights and privileges 
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held or derived from it only. There- 
fore, no attorney can be admitted to 
practice his profession in the courts of 
this State, without complying with the 
terms of the act in relation thereto. 
Idem, 
3. W.A.Q.applied to the circuit court 
of K. county for admission to practice 
at its bar as an attorney. He produced 
apers to show that he was a regularly 
icensed attorney in K. county, and had 
been admitted to practice in 1853. He 
admitted that he had taken the oaths 
then prescribed for attorneys; that he 
was a resident and citizen of K. county 


until 1861 ; that he voted for the ordi- | 


nance of secession, and had voluntarily 
entered the military service of the so- 
called Confederate States, and that he 
had borne arms and waged war against 
the United States of America. He also 
produced a copy of the amnesty oath 
which he had taken and subscribed un- 
der the proclamation of the chief ex- 
ecutive officer of the United States 
(President Johnson). The circuit court 
overruled his motion for admission, and 
he excepted and appealed to this court. 
HELD: 

1. A licensed attorney has as un- 
questioned a right to be permitted to 
qualify with a view to practice, by 
taking the oaths required at the time 
of his application, as he has to practice 
after he has qualified. 

Ex parte Quarrier, 569 

2. A Virginia license to an attorney, 
resident in this State at the time of the 


separation of West Virginia, avails as 


fully as if granted in the latter State. 
Idem, 


3. Q. not having been convicted of | 





INDEX. 


show that there is error of law or fact. 
But the court can look into the testi- 
mony for the purpose of determining, 
from the evidence and other circum- 
stances, whether the errors were so 
gross or palpable as to show misbe- 
havior or corruption in the arbitrators, 
2. If parties to whose arbitrament a 
matter is referred, cannot complete the 
hearing and award on the day for 
which it is fixed, they may adjourn the 
same from day to day until it is com- 
pleted ; and any one interested who has 
been duly notified of such original 
meeting, and is not in attendance, need 
not be notified of such continuance. 
3. Arbitrators are the judges as to 
whether it is necessary for a party to 
be present at a hearing, after he has 
been notified, and they may thereafter 
| always proceed to a hearing, unless 
| there is some understanding express or 
implied that they will not do so, in his 
absence. Boring v. Boring, 297 





AUTHENTICATION. 


How copy of land grant from State 
of Virginia authenticated. 


Ott, et al., v. MeHenry, et al., 
BELLIGERENT RIGHTS. 


| A case in which “belligerent rights” 
| to parties engaged in the late rebellion, 
| are denied. 


73 





| See Hedges v. Price, et al., 192 
Williams y. Freeland, 306 
See also Lively, ex’r, v. Ballard, 496 


BILLS OF EXCEPTION. 


treason according to the course of the | 


common law, is not debarred of his 


| 1, What necessary to appear in bill 


right to practice as an attorney, unless | Of exceptions taken to the refusal of in- 


the law making power has provided | *t 


some other procedure. Idem, 


ructions. 
See Instructions and 90 











4. No treason against the State of 2. Exceptions to the rulings of the 
West Virginia, whose courts are in- | circuit court occurring during the trial, 
voked to consider the subject, has been | ought to be taken before the jury re- 
proved or confessed ; and treason can |tires. And though it is not necessary 
only be committed against the State | to stop the progress of the trial to pre- 
which enacts the law, and by a citizen | pare the bills, yet, at least, the counsel 
thereof. Idem, | in every instance should state to the 

‘court his intention to except, and save 
ARBITRAMENT AND AWARD. |the point; and afterwards during the 
| term prepare the bill and present it to 
1. In an award made in pursuance | the court for his signature. But an 
of a general submission, the errors for | exception to the opinion of the court 
which it is sought to be set aside must | expressed in its charge to the jury af- 
appear upon its face; and other parts | ter the evidence is closed, may be taken 
of the record cannot be looked into to! at any time before the verdict is an- 
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| 2. The writ of certiorari is directed 
et al., 285 | to the clerk of the court below, and not 
3. The appellate court will presume | to the judge; and the purpose of the 
that the court below acted properly in | writ is not to cause a record to be made 
rendering a judgment upon the verdict | or corrected, but to have brought be- 
of the jury, unless it appear by bill of | fore the appellate tribunal, when part 
exceptions in which the evidence in | of the record is omitted, the whole or 
the cause is set forth, that the same | any part of such record. 
should have been set aside and a new | Seibright v. State, 591 
trial granted; or in a bill of excep- 
tions to the instructions given or re- | CHANGE OF VENUE. 
fused, in which the material facts | 
proven appear; or on motion in arrest | _It is error for a circuit court toover- 
of judgment. rule a motion for a change of venue, 
Kuykendall, et al., v. Ruckman,| when it is shown by affidavit that a 
et al., 332 | fair and impartial trial could not be 
4, Where a bill of exceptions taken | had in a county in which the suit was 
to the instructions of the court below | pending, arising from strong and un- 
does not set forth sufficient matter to | just prejudices among the people 
show whether the instructions were | against the original patentees of land, 
correct or not, the presumption must | under whom the party making the 


INDEX. 


nounced. Nadenbousch, et al., v. Sharer, 











be that they were correct. 
Lively, er, v. Ballard, 


BILL IN EQUITY. 


496 


How far special relief can be granted 
under the prayer for general relief. 
See Special Relief and 502 | 


BOARD OF SUPERVISORS. 


1. A board of supervisors is not a 
common law court; does not proceed 
according to the course of the common 
law, having a newly created, limited 
and special jurisdiction from which no | 
appeal is allowed by statute, nor writ | 
of error by the common law, and de- | 
termining in a summary way the most | 
important rights and franchises both | 
as respects the people and private per- | 
sons; is, and cannot be otherwise than | 
an inferior tribunal in the strictest 
sense of the word, according to the 6th 
section of the 6th article of the consti- 
tution. Cunningham v. Squires, 422 

2. The action ofa circuit court on a 
writ of certiorari to the proceedings of 
a board of supervisors, to determine a 
matter of controversy on its merits, is 
subject to review by this court, if it 
errs in the matter. Idem. 


CERTIORARI. 





1. The supreme court of appeals will 
not grant a writ of prohibition to a cir- 
cuit court to prohibit that court from 
supervising by means of a certiorari the 
action of a board of supervisors. 





Cunningham v. Squires, 422 





| motion claims to hold. 


Ott, et al., v. McHenry, et al., 73 


CHARITABLE BEQUEST. 


A charity given for a particular pur- 
pose cannot be altered or diverted to 
any other. And when the purpose for 
which it was created fails, by reason 
of the organization to which it was do- 
nated ceasing to exist, the charity re- 
verts to the donor or his heirs. 

Venable, et al., v. Coffman, et al., 310 


CHURCH ORGANIZATION, 


An organized church cannot be di- 
vested of its property even though a 
majority of its members enter into a 
new organization which adopts the 
name of the original church; provided 
the old organization still exists, 

Venable, et al., v. Coffman, et al., 


CIVIL WAR. 


310 


The rebellion of 1861, a civil war. 


Hedges v. Price, et al. 192 

See Federal Government and 416 
COMMON COUNTS, 

See Negotiable Paper and 13 


On what contracts necessary to de- 
clare specially and when to use com- 
mon counts. See Contractsand 104 


COMMERCIAL PAPER. 


The liability of a previous endorser 
of commercial paper is not affected by 


the fact of its coming into the posses- | not safely go to trial in the absence of 

sion of a party responsible therefor af- | such witness. 

ter it has been protested. + . Tompkins v. Burgess, 187 
Nichols’ ex’r v. Porter, 3. Under what circumstances and in 


what manner an arbitrament may be 
COMPETENCY OF WITNESSES. | continued. See Arbitrament and Award 


: | and 297 
See Witness and 458| 4. Towarrant acontinuance it is not 


| only necessary to show the use of due 
CONF oo EY (so; | diligence to procure a witness, but also 
called). 


| the materiality and importance of his 
See Illegal Contracts and 


| evidence to the issues to be tried. 
502 | Williams v. Freeland, 306 
CONFEDERATE STATES OF 
AMERICA (so-called. ) 


INDEX. 


13 


| 5. Nor is the absence of proof of the 
| materiality excused by the absence of 
| the client from sickness or otherwise ; 
as it cannot be presumed that if the 
witness were present he could prove 
| the case, nor that the client, if present, 
| would prove the materiality of the 
| witness. Idem. 


Were never recognized as a political | 
power by the United States govern- 
ment. See Rebellion of 186land 192 


CONSTRUCTION OF STATUTES. 
. | CONTRACTS. 
1. A general statute without nega- | 
tive words will not repeal the particu- | 
lar provisions of a former one, unless | 
the two acts are irreconcilably incon- | 


See Specific Execution and 67 
1. So long as a contract continues 


sistent. But if they are irreconcilably 
inconsistent the first must give way to 
the last. 


Conley, et al., v. Sup. Calhoun Co., 416 | 


2. A statute is impliedly repealed by 


a subsequent one revising the whole | 


subject matter of the first. Idem. 
3. It is a well settled rule of con- 


struction that, the State is not to be | 
presumed to have discharged the pub- | 


lic rights without express declarations 
or manifest intention to that effect. 


executory, the plaintiff must declare 
specially; but when it has been exe- 
| cuted on his part, and nothing remains 
but the payment of the price in money, 
| by the defendant, the plaintiff may de- 
clare generally, using the common 
| counts, or specially on the original 
| contract, at his election. 


B.& O. RB. R. Co. v. Lafferty, 104 


2. Where a contract, though partly 
performed, has been abandoned by mu- 
| tual consent, the plaintiff may resort 


Bennett, et al., v. The Auditor, 441 | to the common counts alone for remu- 
| neration for what he has done under 

CONTINUANCE. | the special agreement. Idem. 
3. Where it appears that what was 
1. A party obtaining arule or order done by the plaintiff, was done under 
nist for the opposite party to file his a special agreement, but not in the 
affidavit under the statute of February stipulated time or manner, and yet was 
28th, 1865, (in relation to suits by beneficial to the defendant, and is or 
rebels) cannot thereby work a contin- | has been accepted and enjoyed by him, 
uance, by delaying the motion until the plaintiff cannot recover upon the 
the time limited for the response of the | contract frora which he has departed ; 
opposite party would be subsequent to | yet he may recover upon the common 
the time of hearing the cause on its counts for the reasonable value of the 
merits. Nadenbousch, et al., v. Sharer, | benefit which upon the whole the de- 
et al., 71 | fendant has derived from what he has 

2. Toentitle a party toa continuance | done. Idem. 
on the ground of the absence of the | 
witness, it must be shown that he has | 
used due diligence to procure his at- | 
* tendance ; that he is material ; that the | 
same fact cannot be oe by any | of Virginia for land in West Virginia 

other witness in attendance, and that | necessary to be certified. 

the party making the application can- | Ott, et al., v. McHenry, et al., 


COPIES. 
How copy of land grant by the State 


73 
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CO-PARTNERS, 


Where a part only are sued. 
Parties to a Suit and 


CO-TENANTS. 
See Possession and 


COUNTS. 


tion, and the second is not good with- 


' 
| 
| 
| 
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DEFECTIVE COUNTS. 
See Demurrer and 
DEFECTIVE TITLE. 


When at the date of a conveyance 


|of land the title is defective, and the 
| vendor seeks to enforce his lien for the 
| residue of unpaid purchase money, an 
order of injunction against such pro- 


out the aid of reference to the first by | 


the use of the phrase “as aforesaid” as 
to the time, place, &c., and material 
allegations, it is proper to refer to the 
first and make the second good in that 
way—the first being a good one. 
Beckwith vy. Mollohan, 477 
COURT OF APPEALS. 


1. The court of appeals will not 
grant a writ of prohibition to a circuit 
court to prohibit it from supervising 


by means of a certiorari the action of 


the board of supervisors. 
Cunningham v. Squires, 422 


2. It has jurisdiction to review by 


appeal a decree of the court below in | 


matters of divorce. 
Hiichcox v. Hitcheox, 


DAMAGES. 


An act may be a public offense, and 
punishable as such, and yet the right 
to damages by any one injured still 
exists. See Zrespass 2 and 192 


DECLARATION. 


In an action for damages for suing 
out a writ of attachment, it is essential 
to allege in the declaration that it was 
sued out maliciously and without prob- 
abie cause. 

Burkhart, et al., v. Jennings, 

See Demurrer. 

Also Counts and 


242 


‘ | ceeding is per; but if he subse- 
If there are two counts in a declara- | . 3 ewes e subse 


quently procures a deed of release from 
the party whose title or claim to the 
land causes the defect, and has the 
same recorded, an order dissolving the 
injunction is right; the vendee, how- 
ever, is entitled to costs on the injunc- 
tion. Lovell v. Chilton, et al., 410 


DELINQUENT LANDS. 


The purchaser of land sold as delin- 
quent for the non-payment of taxes 
under chapter 37 of Code of Virginia, 
1860, acquires such title and estate as 
was vested in the party assessed with 


| taxes on account of whose delinquency 


the sale was made, at the commence- 
ment of the year for which the taxes 
were assessed; therefore, where the 
owner of land has previously executed 


| a trust deed to secure the payment of 


435 | 


477 | 


money thereon, the purchaser of the 
same at a tax sale for delinquency 
only acquires the equity of redemption 
existing in the grantor in the trust; 
and the land is first liable to the pay- 
ment of the trust lien. 

Smith v. Lewis, 


DEMURRER. 


39 


1. Where there aretwo or more counts 
in a declaration and a demurrer is en- 
tered to each count separately, they 
must be respectively regarded as sep- 
arate declarations; and the demurrers 
to defective counts ought to be sus- 
tained, whatever may be thought of 
the rest. 

Burkhart, et al., v. Jennings, 

See Pleadings and 

It is no cause of demurrer Pn a 


242 


DECLARATIONS (as parts of the | aes contains counts applicable 
| to trespass and trespass on the case. 


res geste ) 
See Beckwith vy. Mollohan, 
DE FACTO OFFICERS. 


See Oficial Acts and 


477 | 


Beckwith y. Mollohan, 
DEPUTY SHERIFFS. 
By section 42, chapter 49, Code of 


477 


274 | Vi irginia, 1860, ifa party as surety for 
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a sheriff, has to pay the amount of a| 


uty and his sureties and their personal | 


representatives for the amount so paid 
by him. Nebergall v. Tyree, 474 


DESCENTS. 


D. by his last will, devises land to 
the children of his daughter J., who 
married B. by whom she had five chil- 
dren, three of whom died without issue | 
and unmarried after the death of the 
testator. HELD: 

That the interests of the three de- | 
ceased children in the land passed by | 
the statute of descents to their father | 
B, and not to their two surviving sis- 
ters. Cosgray v. Core, 353 


DESCRIPTION. 


1. Where the evidence fails to show 
that an elder grant under which a com- 
plainant in the court below claimed, 
covered the land embraced by a junior 
patent sought to be repealed, and yet | 
was sufficient to make it probable that | 
such is the fact, the court below should 
direct an issue to be tried by a jury to 
ascertain that fact. 

2. Where it does not appear that 
more than one of two tracts of land, 
containing equal qnantities, the local 
description of which may apply to 
either, was ever entered on the land 
books and charged with taxes, and 
where it does not appear which of the 
two was so entered and charged and 
which not, he that would show the for- 
feiture of either of them, must show 
which it was, or at least must show it 
to be the one that covers the land em- 
braced by his junior patent if he seeks 
to set up that defense. 

3. The opinion of a witness, al- 
though he be a surveyor, unsupported 
by other evidence, as to the identity of 
a tract of land, unless he also state 
some fact or facts to enable the court to 
determine the location of the tract, is 
clearly insufficient to enable the court 
to locate the land. 

Randolph v. Adams, 519 


DISCHARGE. 


Where a judgment on a verdict of 
guilty, on an indictment for a felony, 


INDEX. 


is reversed by this court, the prisoner 
is not entitled to a discharge under the 
| constitutional provision that no person 
| shall be twice put in jeopardy for the 
same offense. 

Younger v. The State, 


DIVORCE. 


judgment or decree, in whole or in| 


part, on account of the default of a 
eputy to said sheriff, he may obtain a 
judgment or decree against such dep- 
579 
| 

| 


| 
| 


1. Ina suit for a divorce the facts of 
the parties calling each other husband 
'and wife, and of the alleged husband 
following the alleged wife after she had 


| fled his house, and abusing and threat- 


ening her with violence, and that all 


'of their neighbors regarded them as 
| husband and wife and treated them as 


such, and who proved the woman (who 
applied for the divorce) to be chaste 
and virtuous, of good general charac- 
ter, and submissive to the alleged hus- 
band, are sufficiently strong to force 
conviction on the mind of the truth of 
the alleged marriage between them. 
Hitchcox v. Hitcheox, 485 
2. This court has jurisdiction to re- 
view by appeal a decree of the court 
below in matters of divorce. The 
statute puts such causes on the same 
footing with other chancery causes. - 
Idem. 


DONORS. 
When a charitable bequest reverts 
to the donor or his heirs. 


See Charitable Bequests and 
DUE DILIGENCE. 


310 


See Negotiable Pauper and 13 

Necessary to show due diligence to 
procure attendance of witness on mo- 
tion for a continuance. 

See Continuance and 187 and 


DURESS. 


306 


- It is a good defense in an action of 
trespass for seizing and carrying away 
the property of another, that the de- 
fendant acted under duress. 
Cunningham v. Pitzer, 264 


ENDORSEMENT. 
See Lex loci contractus and 
ENDORSER. 


tiable Paper and 
onaway v. Odbert, 


13 


See M 
Also 
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EQUITY OF REDEMPTION. | chase money notes secured by the 
trust, nor will it cancel them, but will 
See Delinquent Lands and 89 | leave the parties in pari delicto to rest 
in the condition in which they have 

EQUITY JURISDICTION. placed themselves. 

3. O. and T. being complete pur- 
See Injunction No. 2 and 491 | chasers without notice are entitled to 
1. If a bill in equity to repeal a| hold the land free from the claim of W. 

junior grant charges that the same was Idem. 

procured by fraud and strategem, al-| 4. A court of equity will not lend 
though the complainant has the elder | its aid to enforce a contract growing 
legal title and the possession has al- | immediately out of and connected with 
ways been with the title, it is sufficient | an illegal or immoral act. Therefore, 
to give the court jurisdiction under! where a party purchases land of an- 
chapter 112, section 64, of the Code of | other at a price greatly less than its 

Virginia. Randolph v. Adams, 519 | value, if not for the purpose of taking 

| adyantage of the vendor, at least for 

EQUITABLE RELIEF. | the purpose of enabling him to go out 

of the State and avoid a prosecution 

1, The principle upon which equity | for felony, a court of equity will not 

gives relief in cases of excess and de- | lend its aid to enforce a contract made 
ficiency in the estimated quantity upon | under such circumstances. 

the sale of lands, is where there is a Dodson, et ux., v. Swan, et al., 511 

mistake; whether the mutual mistake | 

of the parties, or the mistake of one | ERROR. 

of them, occasioned by the fraud or | 

culpable negligence of the other. | 1. It is error for a circuit court to 

Nichols v. Cooper, 347 | permit a plaintiff to offer special pleas 
2. Where the parties to a contract to | filed by the defendant to go to the jury 
be paid in Confederate money, are in| to prove the plaintiff’s declaration. 

pari delicto, a court of. equity will| See Pleadings and 285 

equally withhold its aid from the| 2. Errors for which an award is 

guilty party who would invoke it to| sought to be set aside must appear 
get rid of such illegal contract exe-| upon its face. 

cuted. Brown, et al., v. Wylie, 502\ See Arbitrament and Award, 297 
3. W. sold a tract of land to B. and 

agreed to take Confederate money in| ESTIMATED QUANTITY IN 

payment. Over one-half of the money | SALE OF LANDS. 

was paid in hand, and two bonds se- | 

cured by a trust deed were executed| See Excess and Deficiency and 347 

for the residue. B,, according to the | 

terms of the contract, tendered the said | ESTOPPEL. 

residue to W., who refused to receive | 

it. B.sold and conveyed the land to! See General Warranty and 470 

O. and T., who had no notice of the | 

trust deed, (it’ having in fact never | EVIDENCE. 

been recorded,) and no vendor’s lien | 

was retained in the deed from W. to| 1. What necessary to be shown to a 

B., and had no notice of any unpaid | subsequent judge on motion for a new 

purchase money that was a lien on the | trial where the original trial was had 

land. W. sought to enforce the pay-| before his predecessor. 
ment of the residue of the purchase | Ott, et al., v. McHenry, et al., 73 
money against the land. HELp: | 2A copy of a grant for land in 
1. That the whole contract to be| West Virginia, certified according to 
paid in Confederate money, was ille- | the laws then in force, by the Register 
gal, but being an executed contract | of the Land Office of the common- 
which was void as to every one else, | wealth of Virginia before the division 
yet had the effect to transfer the title | of the State of Virginia and the forma- 
to the land to B., the vendee of W. | tion of the State of West Virginia, 

2. That the transaction being ille-| should go to the jury as evidence of 
gal, a court of equity will not lend its | title without any other authentication, 
aid to enforce the payment of the pur- | and is as valid and effective in this 
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State since its formation as before ; the | | quiring a departure from the rule, it 
laws of Virginia having been ‘con- | must be in conformity to the faets of 
tinued in force here, unaffected by the | | the case. Idem. 

division of the State of Virginia,| 4, Therefore as an estimated quan- 
where they are not repugnant to the | tity ought to be taken prima facie to 
constitution of this State. | have influenced the price, so also an 


3. Iti dilate — | estimate of the respective quantities of 

is improper mit evidence | the respective parts, and their respec- 

to oe that _s defendant was insti- | tive values must be taken prima facie 

sl a - re “* suing mn - ol | to have influenced the average of the 
ent, when malice was not alleg 


| whole. Idem. 
in the declaration. 
eee a” m pommingn, 242 | FAILURE OF CONSIDERATION. 
4. Where there is more than o one! See Proof and aii 
plea filed, the facts stated in one or| “S® *7°Y ® 2 


mere of them cannot be used as evi- | ‘ ' tie tas ah’ 
dence to disprove anything contained, FEDERAL GOVERNMENT. 
in the others. See Pleadingsand 285 Raf ; : 
5, Sufficient evidence must be set} 1. Only privileges derived from it 
forth in a bill of exceptions to show | restored by its pardon. 
that the court below should have set| See Attorneys at Law and 122 
aside the verdict and granted a new) 2. A pardon from does not exempt 
trial. See Bills of Exception and 332 | from liability for damages for injuries 
See New Trial and 591 | done to private persons. 
EXCEPTION TO WITNESSES. | See Trespass 2 and We 
3. It is the province of the political, 
An objection to the admissibility of and not the judicial, department of the 
a witness must be made and the point | Federal Government to determine 
saved, or notice of intention to except | When the late civil war was over. 
to the ruling of the court admitting | Conley, et al., v. Sup’rs Calhoun Co., 416 
the witness must be given before the 
jury retires. Therefore it is not error FELONY. 
in a circuit court to refuse to set aside 
a verdict and grant a new trial, upon| 1. A person indicted for felony must 
the ground of the inadmissibility of a | be personally present during the trial 
witness who was sworn, after he had | therefor, and the record can alone be 
been objected to by the defendant, on | looked to for the evidence to prove 
his voir dire, and after which the coun- | such presence at every stage of the 
sel for the defendant stated that if the | | trial. Younger v. The State, 579 
witness were regarded as competent he) 9. ‘The record must show when and 


must submit, whereupon the witness | ‘how the jury was selected, tried and 
was sworn in chief without further ob- | sworn, Idem. 


jection, and no notice of intention to 3 A . Seth fiw Bite, 
save the point by bill of exceptions _, ° ,/+, Prisoner indicted for felony 
was then given Posed Pee og Meg melgpes 
Y step J . 7 Si 
ree &, Hertafeld, ate, 447 | the record should show that fact. 
EXCESS AND DEFICIENCY. | idem. 
| 4. If the record shall disclose that 
1. The general rule-is that an esti- | the jury had been properly sworn, and 
mate of the quantity by the parties, | | all the other prerequisites had likewise 
whether in a contract executed or a appeared, yet still the fact appearing 
eontract executory, ought to be taken | that the juror who signed the verdict 
prima facia to have influenced the | was other and different from any of 
price. Nichols v. Cooper, 347|the jurors named as having been 
2. In a caseof mere deficiency in the | |sworn, and there being no averment 
quantity, the general rule of compen- | that the juror who signed the verdict 
sation is according to the average | had been sworn, this of itself would 
value of the whole tract, but where | be sufficient to set aside the judgment 
there are particular circumstances re- | and verdict. Idem. 








INDEX. 


FORFEITURE. 


Where it does not appear that more 
than one of two tracts of land contain- 
ing equal quantities, the local descrip- 


tion of which may apply to either, was | 
ever entered on the land books, he | 
that would show a forfeiture of either | 


must show which one it is. 


Randolph v. Adams, 519 


FORTHCOMING BOND. 


Wherea forthcoming bond was given | 


on an execution issued in contraven- 
tion to the stay law, no advantage can 
be taken of this fact to defeat the ques- 
tion of substitution between sureties, 
or change the liability of endorsers ; 
however much it may have been good 
ground for quashing the execution. 
Conaway v. Odbert, 


FRAUD. 


It is as competent for a jury to in- 


vestigate fraud as a chancellor; the | 


evidence to sustain actual fraud must 
be the same, in and substance and ef- 
fect, in one form that it is in the other. 
B. & O. R. R. Co. vy. Lafferty, 
GARNISHEE. 
See Suggestion and 


GARNISHMENT. 


25 | 


105 | 
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| “Walker” tracts. He left nine heirs. 
| Two of them, Catherine and Cassan- 
| dra, sold to J. M. their interest in the 
| “Tanner” tracts with covenants of gen- 
| eral warranty. Subsequently in a suit 
of partition between the heirs of M., 
the interest of Catherine in the whole 
of the estate, thirty-five acres, was as- 
‘signed to her in the “Tanner” tract 
alone, and the interests of Cassandra 
was assigned to her in the “Walker” 
tract alone. After the assignment J. 
M. took possession of Catherine’s in- 
| terest in the “Tanner” tract and re- 
tained the same; whereupon she 
| brought suit to recover out of that in- 
terest a parcel equal in value to the 
one-ninth part of her interest in the 
“Walker” tract. HeELp: 

1, That she was estopped from any 
claim in the “Tanner” tract by reason 
of her covenants of general warranty. 

Mitchell v. Petty, et ux., 470 
Cassandra being a co-vendor and 
warrantor with Catherine, the latter is 
entitled to pursue the land assigned the 
former in the “Walker” tract for in- 
demnity for her loss on her account. 

Idem. 


9 


“~e 


GUARDIAN, 


The regularity or propriety of the 
appointment of a guardian cannot be 
determined upon a writ of habeas cor- 
pus. Mathews v. Wade, et ux., 464 


HABEAS CORPUS. 


1. Wherea sum is found due froma | 


garnishee in an attachment, to the de- 
fendant, it is not improper to render a 


judgment against such garnishee per- | 


sonally for the amount thereof, where 


it appears that a judgment has been | 


had by the plaintiff in the attachment 


against the defendant; and where the | 


judgment against the garnishee is not 
greater in amount than that against 
the defendant. 

Joseph v. Pyle, et al., 


against a garnishee, on it being sug- 
gested that he had not fully disclosed 
his indebtedness to the defendant, are 
held to be in conformity with sections 
17, 18 and 19 of chapter 151 of Code 
of Virginia, 1860. Idem. 


GENERAL WARRANTY. 


M. died, seized of two tracts of land, 
’ 
known respectively as “Tanner” and 


449 | 


2. A case where the proceedings | 


1, The regularity or the propriety of 
the appointment of a guardian cannot 
be determined upon a writ of habeas 


corpus. Mathews v. Wade, et uz., 464 

2. The jurisdiction exists in courts 
to determine upon the hearing of a 
writ of habeas corpus who has the legal 
right to the custody of a minor. 

Idem. 

3. By the Code of Virginia, 1860, 
a lawfully appointed guardian has the 
custody of his ward and the care and 
management of his estate, but the 
father of the minor, if living, and in 
case of his death, the mother, while she 
remains unmarried, shall, if fit for the 
trust, be entitled to the custody of the 
person of his minor, and the care of 
his education. But it seems this ex- 
ception in favor of the father and 
mother does not extend, as of right, 
to grand parents, where the father and 
| mother are both dead. Idem. 













HUSBAND AND WIFE. 
See Divorce and 435 
ILLEGAL CONTRACTS. 


























A note made payable in Confederate 
money is illegal and void, and no pay- 
ment of it can be enforced. Nor does 

f ; it matter that it was made within the 
military lines of the late so-called 
Confederacy, as the question of ille- 
gality is to be tested not by tlie pre- 
tended authority and laws of the late 
insurrectionists, but by the laws of the 
lawful government of the country. 
Lively, ex’r, v. Ballard, 502 
See also Equitable Relief No.4and 511 


INDEMNIFYING BOND. 
























































See Injunction No. 2 and 491 
INDEMNITY. 























INDICTMENT. 










P., who is charged in an indictment 
as claiming to be the owner of a turn- 
pike road, is found guilty and fined on 
said indictment in the circuit court of 
the county of M., for keeping said road 
in such bad repair, and suffering it to 
remain obstructed to such an extent 
that it is impossible for the people of 
said county to enjoy the same. Hexp: 
































See General Warranty and 470 | 
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tion of the land is defective, and the 
vendor atter the injunction is granted 
procures a deed of release from a third 
party for such portion, an order 
granting the injunction is proper until 
the title is settled, but the procuring 
| and having recorded a deed of release 
by the vendor is a sufficient settlement 
of the title to allow the vendor to pro- 
ceed to collect the unpaid purchase 
money by a sale of the land, and an 
order dissolving the injunction after 
such release is right, but upon further 
proceedings in the court below the 
vendee ought to recover his costs there. 
Lovell vy. Chilton, et al., 410 


2. The statute providing for the 
taking of an indemnifying bond by the 
officer levying on property, does not 
preclude a party claiming to be the 
owner of the property levied upon, 
other than the judgment debtor, from 
his right to go into a court of equity 
to obtain an injunction against the sale 
of the same, when he has no complete 
and adequate remedy at law. 

Walker v. Hunt, 491 





INTENTION. 


1. The State is not to be presumed 
to have discharged the public rights 
without express declaration or mani- 
fest intention to that effect. 

Bennett, et al.,v. The Auditor, 441 

2. Declarations as parts of the res 








That no judgment could properly be | 
rendered upon the indictment; that | 
the judgment should have been ar- | 
rested, and the indictment quashed by | 
the court below, because it does not | 
charge that said turnpike road was a | 
public road, nor that it was in the 
county of M., nor that P. was under 
any duty or liability to keep it in re- 
pair. Parkinson v. The State, 589 

See Oficial Knowledge and 591 


INFERIOR TRIBUNALS. 















































See Board of Supervisorsand 422 
INJUNCTION. 

















1, Where a vendee of land obtains | 
an injunction to stay the sale thereof | 
under a deed of trust securing a resi- 
due of unpaid purchase money thereon, 
and at the date of the deed therefor to 
the vendee the vendor’s title to a por- 





























geste admissible to show intention. 
Beckuith vy. Mollohan, 477 


INTEREST. 

An obligation to pay money “on 
demand,” is evidence of a present debt, 
and. bears interest from its date. 
Kuykendall, et al., v. Ruckman, et al., 332 

INSOLVENT LAWS. 
* See Lex Loci Contractus and 83 
INSURRECTION. 

The acts of officers claiming to adhere 
to a State government in insurrection 
against the government of the United 
States are null and void. 

See Official Acts and 274 

INTENTION OF TESTATOR. 


See Wills, and Liston v. Jenkinsand 62 
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INTEREST ON VERDICT. 


The jury may allow interest on the 
sum found by the verdict, and fix the 
period at which it shall commence; 
therefore, it is not error for a circuit 
court to instruct the jury that the de- 
fendant is liable, if at all, for the value 
of the property taken, with interest on 
that value from the time it was taken. 


Shepherd, et al., v. McQuilken, 90 | 
| 
| 


INSTRUCTIONS. 


1. It must be presumed that the 
court below acted correctly in refusing 
instructions to the jury, unless it ap- 
pear by facts or testimony incorporated 
in the bill of exceptions, that the in- 


structions were relevant or irrelevant | 


to the cause, 
Shepherd, et al., v. McQuilken, 

2. A party ought not to be heard to 
complain, that the court would not 
stultify itself by giving, at his instance, 
instructions which 


lighten the jury. 


B.& O. R.R. Co. v. Lafferty, 104 


. . . . 5 | 
3. An instruction is void for uncer- 
tainty, and ought to be refused, as cal- | 


culated to confuse the jury, when it 


contains a bare assertion that if the | 
jury believed the work and labor was | 
done by the plaintifis under a special | 
contract, without averring a condition | 
precedent, or that it was still open and | 
snbsisting; or whether the evidence | 
stated in the bill of exceptions tended | 
to show whether the contract had been | 


completed or rescinded, or whether 


90 | 
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That it is error in the court below to 
decree jointly against said defen- 
dants. The contract isseveral and 
the decrees should be entered a- 
gainst the defendants severally. 

Ellisons vy. Peck, 487 


| JOINT AND SEVERAL OBLIGA- 
TION. 





| See non est factum and 332 
JUDGMENT. 


For release of part of same, see Re- 
| lease and 2 
| See Assignment and 25 
See Garnishment and 449 


JURISDICTION. 
Jurisdiction of supreme court of ap- 
peals is one hundred dollars or up- 
wards exclusive of costs. See Supreme 


Court of Appeals and 187 
JURY. 


contradict each | 
other, and thus confuse rather than en- | 


| It is the right of each party to a suit 


to havea jury not related to either, who 
have no interest in the cause, who have 
| neither formed nor expressed an opin- 
ion, who are free from bias or prejudice 
and stand indifferent in the cause. 
See Notice of Change of Venue and In- 
gersoll y. Wilson and 59 
2. A jury is as competent to investi- 
gate fraud as a chancellor. 
See Fraud and 105 
3. A case in which a jury was justi- 
| fiable in presuming fraud. 105 


the work done under the contract, not| See Younger v. The State. 579 
in accordance with its provisions, and 
yet it being beneficial to, had been ac- | 
cepted and appropriated by the defen- | 
dant. Idem. 


JOINT AND SEVERAL DECREE. 


JUSTIFICATION, 


1, A party cannot justify himself in 
| an action of trespass by pleading that 
| he was in theservice of the lateso-called 
| Confederate States of America at the 

A. brings his suit in equity against | time of committing the trespass. 

B., C. and D. to enforce a contract in | Williams v. Freeland, 306 
which the defendants agree to pay the| See also Hedges v. Price et al., 192 
complainant ten per cent. for his ser-| 2. A party cannot justify a trespass 
vices upon such sums as he should re-| by pleading the orders or authority of 
cover over and above certain sums | a State which isin rebellion against the 
named in said contract, which may be | government of the United States. 
adjudged against P. and be recovered Lively, Ex’r, v. Ballard, 
of P., to be allowed and paid pro rata | 
by each of said defendants to A., as each | 
of said defendants shall recover over | 
and above she sums named in the con- 
tract, HeELp: 


496 
LEX LOCI CONTRACTUS. 


1. The making of a note and the en- 
dorsing or assigning of the same are dia- 
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tinct contracts, each governed by the | 
law of the place where the acts were | 
respectively done. 


Nichols Err v. Porter. 13 


2. A discharge under’ the insolvent 


INDEX. 


MISREPRESENTATION. 


A case where there was no misrepre- 
sentation as to the quantity of land sold. 
Lovell vy. Chilton et al. 410 


laws of another State cannot avail a de- | 


fendant against a citizen of this State, 
and who was such at the time of ma- 


king the contract sued on, where the | 


remedy is sought in tlfis State. 
Trton v. Hoste Harris & Co. 83 

3. The statute of limitation of ano- 
ther State, where a contract was made, 
cannot be pleaded as a bar toa recovery 
in an action in this State, as the lex fori, 


MISTAKE. 


Where there is a mistake in the es- 
timated quantities in a sale of lands, 
whether the mutual mistake of the par- 
ties or a mistake of one of them occa- 
sioned by the fraud or culpable negli- 
gence of the other, equity will give 
' relief. Nichols v. Cooper, 347 


and not the lex loci contractus, governs | 


in all cases as to the time, mode and 
extent of the remedy. Idem. 


LIMITATION, 
See Statute of Limitations and 


LOYALTY. 
See Oath of Jurors and 


MALICE. 


Malice must be alleged in the dec- 
laration, or evidence cannot be admit- 
ted to show that the defendant was in- 
stigated thereby in an action for im- 
properly suing out an attachment. 

See Evidence and Burkhart et al. 

v. Jennings, 


MARRIAGE. 


242 


What proof necessary to establish. 
See Divorce, and 435 


* 
MATERIALITY OF WITNESS. 


Necessary to show. See Continuance 
and 187 and 


M. E. CHURCH OF THE UNITED | 
STATES. © 


The legal title to certain property 
vested in trustees for the use and ben- 
efit thereof. 

Venable et al. v. Coffman et al. 


MINORS. 


310 


306 | 


NE UNQUES EXECUTOR. 


See Pleadings and 496 


NEGOTIABLE PAPER. 


An assignor is not liable as an en- 
dorser of paper not negotiable accord- 
ing to the laws of this State, although 
it may have been negotiable under the 

| laws of the place where it was made, 
Therefore in order to make an as- 
signor liable for its payment it must 
be averred and shown that the maker 
was insolvent at the time it became 
due, or at the time of the assignment, 
if assigned after it became due, or that 
due diligence has been used to collect 
it, or that it could not have been made 
by the use of due diligence. Nor can 
there be a recovery under such cir- 
cumstances under the common counts 

in assumpsit. 
Nichols’ ex’r vy. Porter, 


NEW SUIT. 


13 


See Supersedeas and 
NEW TRIAL. 


1. It is competent for a subsequent 
| judge to hear and determine a motion 
to set aside a verdict of a jury and 
grant a new trial, where such motion 
was made before a preceding judge 
‘and left undetermined, but in doing 
'so he must act upon the evidence upon 
which the verdict was founded. What 


. that evidence was before the jury may 


Who entitled to custody of 
See Habeas corpus and 464 
MISBEHAVIOR (of arbitrators.) 


See Arbitrament and Award and 297 


be ascertained” by the notes of the 
judge who presided at the trial, by his 
affidavit thereof, by a re-examination 
of the witnesses, by the affidavits of 
counsel in the cause, or of others who 
_ heard and remembered it, or by any 





INDEX. 


other mode that may be lawful as in | 
the proof of any other fact. 
Ott, et al., v. HeHenry, et al, 73 
2. Even if the verdict of the jury, in 
the opinion of the appellate tribunal, 
has been against the weight of evi- 
dence, and the court below has refused 
a new trial, it would be improper for 
the appellate tribunal to interfere with 
its decision. 

Seibright v. The State, 591 

NON EST FACTUM. 


Ona plea of non est factum, by sev- 
eral defendants, to a joint and several 
obligation, where the signature of one 
of the defendants is proven, it is proper 
to permit such proof to go to the jury 
as against such defendant, but not as to 
the others. 

Kuykendall, et al., v. Ruckman, et al., 332 


NOTICE OF CHANGE OF VENUE, 


No notice is required to be given to 
the adverse party of a motion to 
change the venue, unless the motion 
is to be made in vaeation, 

Ingersoll vy. Wilson, 59 
NOTICE OF INTENTION (to ex- 


cept. ) 
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2. Where an attachment was made 


| returnable to the fall term, 1854, of a 
| circuit court and a garnishee appeared 


and answered at the fall term, 1857, as 
to his indebtedness to the defendant, 
without making objection that no re- 
turn was made at the fall term, 1854, it 
is too late to make such objection on 
the hearing of the cause in this court. 
Idem. 

3. Objection in an appellate tribunal 
that the report of a commissioner on 
which a decree is based was not re- 
tained in the commissioner's office 
ten days nor filed with the clerk of 
the court below thirty days before the 
case was heard, is not well taken, where 
the decree shows the case was heard on 
the report, and no exceptions were 
taken to the same on the hearing. 

ilisons v. Peel:, 4S7 
OFFICIAL ACTS. 


1, No act of the General Assembly 
of Virginia, passed after June 20th, 
1863, the date of the foundation of the 
State of West Virginia, can give va- 
lidity to the acts of persons acting as 
officers without authority in 1861, 
within the limits of West Virginia. 
Burkhart, et al., v. Je mings, 
rhe acts of persons who acted as 


O49 
ee 


» 


| officers and adhered to the government 


cua 
ade 


Notice of intention to except to 
mission of witness must be given be- 
fore the jury retires. 

Cunninghan v. Porterfield, ad’mr, 447 


OATH OF JURORS. 


It isnot error for the circuit court to 
require jurors to declare upon oath 
their qualifications as to lovalty, ac- 
cording to the act of the legislature 
passed .November 4, 1863, section 5; 
the act not being unconstitutional. 

Lively, err, v. Ballard, 

See also Suggestion and 


496 


526 


>: 


of Virginia at Richmond, after the 
13th dav of June, 1861, are nui and 
void, having been so declared by the 
ordinance of that date, passed by the 
convention of the loyal peopie of Vir- 
ginia then assembled. ‘ 
Tdein. 

3. A de fucto office cannot exist un- 
der a constitutional government, but 
the acts of a de facto officer, when a 
government is wholly revolutionized, 
are ex necessitate valid. Huwver et 
al., v. Selde ridge, et al., 274 

+. In order to make valid the acts 
of ade facto officer he must be exer- 


| cising the functions of a de jure or de 


OBJECTION, TIME OF. 


See Exception to Witnesses and 447 

1. Where no objection is made to 
the sufficiency of an attachment and 
the return of the officer thereon, but 
the garnishee appears and deiiies his 
indebtedness to the defendant on the 
merits of the ease, }t is too late for such 
garnishee to make any objection 
thereto in this court. 


Joseph v. Pyle, et al., 
VoL, I. 


449 
39 


facto office. 


Idem. 
5. The acts of all officers claiming 
allegiance to and adhering to a State 
government that is in insurreciion and 
rebellion against the government of 
the United States, are null and void. 
Idem. 
6. The acts of persons claiming to 
act as officers under the authority of 
the usurped government at Richmond, 
within the county of Monroe, after the 
inauguration of the State of West 















Virginia, and who certified themselves 
to be officers of the said usurped gov- 
ernment, are void in haw. 

Brown, et al., v. Wylie, 502 


OFFICIAL KNOWLEDGE. 

















fense (selling unwholesome meat) was | 
committed at the lower market in | 
Wheeling. HeELp: 
































the trial, to be within the county of 
Ohio, where the indictment was found. | 

















OPINION OF WITNESS. 

















PARTITION OF LANDS. 











In a suit for partition of land where | 

















all the residue of the land, except what 











heirs, who are his children, are made 
parties defendant, it is error for the | 
court below to undert ake to determine | 
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1. Pardon by Federal Government | 
restores privileges derived from it | 
only. See Attorneys at Law and 122 | 

2. Pardon from Federal Govern- | 
ment does not exempt parties from 
liability for damages for injuries done | 

to private persons. 

See Trespass 2 and 192 | 






































PARTIES TO A SUIT. | 
| 





Where a part of the co-partners only 
are sued, or other parties improperly 
included, it is matter to be pleaded in 
abatement for non-joinder or misioin- 
der, and if so pleaded will defeat a re- | 
covery against those who only are em- | 
braced in the action, or where im- 
proper parties are included as co-part- 
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the law found in the Code of 1860, 
chap. 177, sec. 19. 


PARTY WALLS. 








The evidence disclosed that the of- | 


was decreed the complainant, and the | 
wife dies pending the suit, and her} mer it must have been with the assent, 





1. A “party wall,” in the legal sense 
| of the term, can only exist in two ways, 
i. €., by contract or statute; the com- 
‘mon law creates no such right. It is 


That the court will judicially take | possible, however, that such right 
notice that the city of Wheeling is the | | might arise by prescription. 
county seat of, and is within Ohio 
county ; although it was not proven on | providing for party walls. 


. There is no statute in this State 


3. In 1844 a foundation wall was 
built, one-half of which projected or 


Seibright v. The State, 591 | extended on the adjacent lot; no con- 


tract was made between the lot owners 


|as to the cost of such building. In 
| 1860 the party controlling the adjoin- 
See Description and 519 | 
| so projecting, and the vendee of the 
| party who originally built the wall 


ing lot erected a house, using the wall 


| brought a suit in chancery for contri- 
"bution, claiming one- -half of the cost 


one of the defendants, who is a hus- | of ereciing it. Hep: 
band, is entitled in his own right or as | 
tenant for life in right of his wife to | 


1. That when the wall was originally 
built it must have been done lawfully 
or unlawfully. If the latter, no con- 
tribution could be claimed ; if the for- 


| express or implied, of the adjoining 
owner, and such assent, in the absence 
of proof of an express contract to pay, 


as between the heirs, who were thus | | could not be stretched into an in. plied 
made defendants, their respective | contract to pay. 
rights and interests and make partition | promise to pay when the wall was 
between them, wholly unasked by any | built, and hence was a personal cove- 


of them. Cosgray v. Core, 353 | | hant and did not run with the land. 


For if so, it was a 


2. Being a personal contract it was 


PARDON. | barred by ‘the statute of limitations. 


3. No proof of a contract to pay for 
'the erection of one-half of the wall 
| being produced, it only became a party 
wall from continued use after it was 
adopted by the adjacent lot holder; 
but no liability arose from such adop- 
‘tion to pay for the original construc- 
tion sixteen years prior; nor could 
arise except by express agreement. 

List, et al., v. Hornbrook, 340 


PLEADINGS. 


1. A defendant can plead as many 
matters of law and fact as to him may 
seem necessary to his defense, and the 
facts stated in one or more of them 
cannot be used as evidence or admis- 
sion to disprove anything contained 
in the others, nor to sustain the plain- 


ners, notwithstanding the provision of 


Urton v. Hunter, Harris & Co., 83 








- -_ go oe on eh oe 
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tiff’s declaration. Therefore, where a 
defendant has pleaded not guilty in an 
action of trespass for taking and car- 
rying away the goods of another, and 
also specially pleaded justification by | 
reason of being in ihe service of the | 
Confederate States of America, and the | 
special pleas have been demurred to| 
and the demurrer sustained, it is error | 
for the circuit court to permit the | 
plaintiff to offer the special pleas to go | 
to the jury to prove the trespass; and | 
to instruct the jury that the defendant | 
is estopped on the issue joined on the | 
plea of not guilty, from denying the | 
alleged trespass. And if the plaintiff 
fails to prove the allegations of the | 
declaration by other evidence inde- | 
pendent of the defendant’s special 
pleas, the plaintiff cannot recover. 
Nadenbousch, et al., v. Sharer, et al., 285 
2. It is not sufficient to aver in a plea | 
that the defendant was not executor at 
the time the suit was brought. In or- 
der to make a good plea of ne unques | 
executor it must be averred that the de- | 
fendant never was executor of the last 
will and testament or the deceased, 
and that he never administered any of 
the goods and chattels which were of 
the deceased at the time of his death, 
as executor of the last will of the de- 
ceased. ively, ex’r, v. Ballard, 496 
3. It is not error in the circuit court 
to reject a plea of the statute of limita- 
tions and not guilty jointly pleaded in 
an action of trespass, the latter having 
been previously entered and the court 
permitting the former to be entered 
separately in lieu of the double plea. 
Idem. 


PLEADING IN PERSON. 


See Younger v. The State, 579 
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to show incorrectness of the instruc- 
tions. Lively, ev’r, v. Ballard, 496 


PRINCIPAL AND AGENT. 


1. How far agent competent witness 
where he has signed name of principal 
to a promissory note. 

Piercy, ex’r, vy. Hedrick. 458 

2. The authority to an agent to ac- 
complish a definite end, carries with it 
the power to adopt the usual legal 
means to accomplish the object. 

Idem. 

3. P., Jr., proves that he was ap- 
pointed by P., Sr., as his agent, “to 
settle a certain controversy and sign 
the names of A. P. and the said P., 
Sr., to bonds to be given for the settle- 


,ment of said controversy,” by parol 


authority. In asuit ona writing given 
in pursuance of this authority, it is ob- 
jected that the agency to execute bonds 
cannot be created by parol. HELD: 
That the contrary not appearing by 
the record the presumption arises that 
an agent could properly be appointed 
by parol to settle the controversy, 
which was the primary object of the 
appointment of the agent ; and that the 


| secondary object was to provide for the 
| payment of the amount found due, or 


agreed upon to be paid, and that the 
promissory note sued on was executed 
in settlement of the controversy, there- 
fore its execution was within the au- 
thority of the agent. Idem. 
PRISONER. 
See Younger v. The State, 


PRIOR ENDORSER. 


The liability of a previous endorser 


| of commercial paper is not affected by 


PLEA IN ABATEMENT. 
See Variance and 
PRESCRIPTION. 
A right to a.party wall may arise by 


prescription. 
See Party Wall and 


340 | 


PRESUMPTIONS. | 


Presumption is in favor of correct- 
ness of instructions of court below 
where not sufficient matter is set forth | 


| the fact of its coming into the posses- 


sion of a party responsible therefor af- 
ter it has been protested. 
See Commercial Paper and 
Also Assignment and Conaway v. 
Odbert, 


13 

25 
PROBABLE CAUSE. 

What probable cause for suing out 


an attachment defined to be. 
See Altiachment and 242 
PROHIBITION, 


See Writ of, and 














PROOF. 


1. B. sues M. on a bond for one hun- | 


dred dollars. B. pleads a warranty of | 
soundness in the property for the price 
of which the bond was executed, and 
that the same was unsound; also a 
failure of consideration by reason of 
the unsoundness; to which B. replies 
generally. On the trial, after the bond | 
was introduced by the plaintifl, the de- 
fendant introduced a certain paper 
writing purporting to be a receipt 
signed by the plaintiff for certain 
moneys and bonds, (of which latter 
the bond sued on was a part), paid by 
the defendant to the plaintiff on the 
sale of certain slaves, at the conclusion 
of which was the following: “One wo- 
man named Elizaand her two children, 
Weeden and Howard, all of which I 
warrant sound and the title genuine,” 
and proved the same to be genuine; 
and thereupon the plaintiff proved by | 
the same witness who proved the exe- 

eution of the paper writing by plain- 

tiff, that he had refused to sign the! 
same until he was assured by the de- 

fendant that the foregoing clause could 

not be construed into a warranty of 
soundness; which latter proof was ob- 

jected to by the attorney for the de- | 
fendant, but the same was permitted to 
go to the jury. Iienp: 

That inasmuch as the plea of war- 
ranty of soundness was general, with- 
out saying whether written or unwrit- 
ten, that when on the trial of the issue 
only the paper warranty is produced to 
prove the warranty pleaded, that it is | 
proper to meet it or avoid it by show- 
ing that it was fraudulently procured. 
That until it was produced and relied 
on at the trial, the opposite party could 
not know that such use would be made | 
of it, the plea not purporting to be on | 
such paper. And hence there was no | 
error in permitting the testimony of | 
the witness to go to the jury, along / 
with the paper writing, to show the | 
character of the transaction-—whether | 
fair or fraudulent. 

Morrow’s adm’r v. Bailey, 326 | 

See Non est factum and 332 

2. In an action of ejectment brought | 
in 1848, if the facts proven on the trial 
did not show that the defendant was | 
in possession of the land described in 
the declaration at the time the suit | 
was brought, the plaintiff was not en- | 
titled to a judgment against him, al- | 
though the plaintiff’s title and right to | 
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| recover may have been perfect in all 
| other respects. Nor did the common 
law consent rule then in force obviate 
the necessity of its being proven or ad- 
mitted on the trial that the defendant 
| Was in possession of the land sued for 
at the time the suit was brought. 
Southgate, et al.. v. Walker, 427 
3. Declarations as parts of the res 
geste made at the time ot the transac- 
tion, are regarded as verbal acts indi- 
cating a present purpose and intention, 


}and are admissible in proof like any 


other material fact to be weighed by 
the jury for what they are worth. 
Therefore, where a declaration charges 
that, “the defendant did by force and 
great violence tie the plaintiffs hands 
behind him with a tarred rope,” it was 
held proper to admit declaratioius 
made by the defendant at the time of 
tying as to his re: isons for doing so. 
Beckwith y. Mollohan, 477 


POSSESSION. 


1. Possession of land by the defen- 
dant must be proven on the trial of an 
action of ejectment brought in 1848, at 
the time the suit was brought. 

See Proof and 427 

2. Where a tenant is put in posses- 
sion by a party having title to land 


jand in fact the rightful owner of it, 


and remains on it setting up no title in 

himself, his possession is, in law, that 

of the party so putting him on the 
land. 

Genin, et al., v. Ingersoll, etal., 558 

3. Possession of co-tenants, who own 

equal undivided moieties, by a com- 


/ mon tenant resident on the land at the 
| time of a sale of the whole tract by 
| one of the co-tenants, is notice sufli- 


cient, where the evidence shows such 
possession by the common tenant, of 
title in the other co-tenant to the pur- 
chaser, alihough the deed to the co- 
fenant whose interest is sought to be 
wrongfully sold, is not recorded. 

Idem. 

4. If a party obtains possession of 
land from another’s tenant, he himself 
| becomes that other’s tenant, and can- 
not be heard to set up title or posses- 


| sion in himself adverse to that under 


which he entered. If he would set up 


adverse possession he must restore that 


acquired through the tenant of an- 
other, and assert his adverse claim, or 
he must bring home to the landlord or 
a co-tenant notice of his adverse claim 
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and holding under it, or he must ac- 
tually oust the tenant. Idem. 


PUBLIC RIGHTS. 
See Construction of Statutes and 441 


REBELLION OF 1861. 
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a board of supervisors is subject to re- 
| view by the court of appeals. 
| Cunningham v. Squires, 422 
| 2 The court of appeals will review 
| by appeal a decree of the court below 
in matters of divorce. 
ITiichcox vy. Hiteheot, 485 


SABBATH BAY CONTRACTS. 


1. The late Rebellion of 1861 was a} 


eivil war. 
Hedges v. Price, et al., 
2. During the Rebellion, the Gov- 
ernment of the United States never 
acknowledged or recognized the so- 
called Confederate States of America 
as a political power, oras having right 
or authority tocommand the obedience 
of any one. Therefore, all persons 
engaged in the rebellion are liable for 
any wrong or injury done by them 
whilst so engaged. Idem. 
See Official Acts and 274 


RECISSION OF CONTRACTS. 


A case where alleged misrepresenta- 
tion as to quantity of land, held not te 


be sufficient to warrant recission of con- | 


tract. Lovell v. Chilten, et al.. 410 


RELEASE. 


An error in stating a credit on a} 


judgment below, can be cured by filing 
a release in the clerk’s office, by the 
plaintiff, for the sum improperly al- 
allowed him. Werninger vy. Wilson, 2 


RELEASE OF SURETIES. 


Sheriff’s sureties not released by 
reason of extension of time for which 
distraint might be made for taxes. 


Bennett, et al., v. The Auditor, 441 


RENTS AND PROFITS. 


It is error in a cireuit court to de- 
cree the sale of land, unless it appears 
that the rents and profits will not sat- 
isfy the debt in five years. 

Conaway v. Odbert, 25 


REPORT OF COMMISSIONER. 


See Objection, Time of, and 487 


REVIEW. 


1. The action of the circuit court ona 


writ of certiorari to the proceedings of 


192 | 


1, By reason of an equal division of 
this court in opinion, the judgment of 
the court below, rendering valid a con- 
tract for the payment of money, made 
on the first day of the week, commonly 
known as the christian Sabbath, is af- 
firrned. Rains v. Watson, 371 

2. Qu#RE? Whether a contract for 
the payment of money made on the 
christian Sabbath be valid or void? 


Idem. 
SALE OF LANDS. 


See Rents and Profits and Conaway v. 
Odbi rt, 24 
See Excess and Deficiency and = 347 


SCIENTER. 


Where a deed for land is made to A. 
which is not reeorded, if B. have 
knowledge of suck deed, and especially 
further knowledge that the land was 
claimed by and had been in possession 
of A. fora long time prior to a deed te 
B. from the grantor of A., a deed by 
the grantor of A. to B. for the same 
land, although recorded, vests no title 
' to the land in B. 

Cosgray v. Core, 353 
SPECIFIC EXECUTION. 


A party is not entitled to a specific 
execution of a contract for the sale of 
land when he cannot make a good title 
thereto. Linkous v. Cooper, 67 


SPECIAL RELIEF. 


1. Ifthe plaintiff'in a bill of equity in 
his special prayer mistakes the due re- 
lief, it may be given under the general 
prayer, if consistent with that which is 
actually prayed. If inconsistent it 
cannot be obtained; and therefore, if 
a plaintiff doubt as to the proper re- 
lief, he may frame his prayer in the 
alternative, to have either one relief 
or the other as the court may decide. 

| No relief can be granted under the 
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general prayer entirely distinct from SUBSEQUENT ENDORSER. 
and independent of the special relief 
prayed. Brown, et al.,v. Wylie, 502; 1. A judgment obtained against a 
2. W. sought the aid of a court of | subsequent endorser is not conclusive 
equity to enforce a supposed lien of a | against a prior endorser; but in order 
. trust deed on certain real estate sold to | to make him responsible, where the 
B., and to stay waste on the same, and | subsequent endorser has paid the debt, 
prayed for “such other and further re- | his liability must be fixed as though no 
lief in the premises as comports with | judgment had ever been obtained. 
uity and good conscience and is ap- | Conaway v. Odbert, 25 
plicable to the case.” HeEwp: | 2. But when such liability is fixed, 
That it was error for the court below | a security of the subsequent endorser 
to rescind a contract by deed, for the | in a forthcoming bond, is entitled to be 
sale of the land between the parties, | substituted into the shoes of his prin- 
under the prayer of the special object | cipal to the extent of that liability ; 
of the bill, or the prayer for general | but before he can take the place of the 
relief. Idem. | judgment creditor, such creditor must 
| be a party to the suit. Idem. 


STATUTES. 
| 
See Construction of and 416 


SUBSTITUTION. 


| See Subsequent End d 
STATUTE OF DESCENTS. Tene 


See Descents and 353 | SUGGESTION. 


| , , 
> | 1. Where on the trial of a sugges- 
STATUTE OF LIMITATION. |tion it has been suggested that the 


1. When that of another State does | garnishee has not fully disclosed as to 
not avail. | debts, or effects in his hands due the 
See Ler Loci Contractus and 83 | execution debtor, a copy of the ori- 
2. A judgment was rendered against | ginal judgment is offered in evidence 
W. in December, 1857. Before the | bY the plaintiff, it is not error in the 
expiration of five years to-wit: in 1861, | court below to permit it to be read to 
he was arrested by the rebel authori-| the jury, although probably not ne- 
ties of the late so-called Confederate | Cessary to enable the plaintiff to make 
States of America, because of his ad- | Ut his case; but it is error to permit 
herence to the re-organized govern- | certificate of its recordation or dock- 
ment of Virginia, at Wheeling, and | ¢ting to be read, yet as the bill of ex- 
carried to Richmond, Virginia, and | C¢Ptions noting the facts was taken to 
detained in close confinement until af- | the admission both of the judgment 
ter the expiration of five years from and certificate, and as the admission of 
the date of the judgment against him. | the former was proper, the court be- 
On the 26th day of January, 1865, he | = =" no error in overruling 
obtained a supersedeas from thé su- | & Objection. em s 
preme court of appeals of West Vir- | B. & O. R. R. Co. vy. Wilson, 526 
ginia to the judgment of December,| 2. It was error to permit the dock- 
1857. A motion to dismiss the appeal | ted judgment to go in evidence after 
as improvidently awarded because | Objection to the reading of the judg- 
more than five years had elapsed be- | ™ent had been made and overruled, 
tween the judgment and the granting | 2d then objection made to the certifi- 
of the appeal, was overruled. _cate of docketing going in evidence. 
Wyatt v. Morris, et al., 575 | , _ Idem. 
| 8. Ona trial of a suggestion issued 
STAY LAW. | in pursuance of a fieri facias dated Jan- 
| uary 4th, 1864, which has been put in 
Where a forthcoming bond was given | evidence, and a fiert facias dated De- 
on an execution issued in contravention | cember 10th, 1858, between the same 
to the stay law, no advantage can be | parties, which does not appear to have 
taken of this fact to defeat the ques-| created a lien because it was not in the 
tion of substitution between sureties, or | hands of an officer to be executed, is 
change the liability of endorsers. | offered in evidence, it cannot be used 
See Forthcoming Bond and 25 to show any lien under the fiert facias 
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of January 4th, as any lien created by 
it was other and distinct from the one 
under investigation. Idem. 
4. Where it does not appear on the 
trial of a suggestion, that the fieri facias 
under which an indebtedness to the 
judgment debtor is sought to be estab- 
lished, has been at any time delivered 
to any sheriff or other officer to be ex- 
ecuted, there is no liability on the part 


of the garnishee by reason of any) 


lien, although he may be indebted to 
the judgment debtor. Idem. 


5. The oath of the jury, on such 


trial where want of full disclosure has | 
been suggested, is substantially in con- | 
formity to the statute, where they are | 


sworn to well and truly inquire 
whether the garnishee has fully dis- 
closed the debts due by him to, or ef- 


fects in his hands of, the debtor, and | 


also to ascertain the indebtedness of 


the garnishee to the debtor, and a true | 
verdict render according to the evi-| 


dence. Idem. 


6. Where a judgment, on a like | 
trial, is that the plaintiff recover of | 
the garnishee the amount of his debt | 
against the execution debtor, it is held | 
to be correct, inasmuch as the remedy | 


in relation to execution liens is the 
same given by chapter 151 of Code, 
1860, for attachment liens in like cases 
where it is suggested that the gar- 


nishee has not fully disclosed his lia- | 


bility. Idem. 


SUITS. 


A suit of unlawful detainer is not | 


capable of being revived on the death 
of the plaintiff, but abates. 
Moran v. Eldridge’s devisees, 


SUITOR’S OATH. 


1. It is sufficient if any one of a| 
number of defendants make the pre- 
liminary affidavit required by the act | 
of February 28th, 1865, in relation to 
oaths by suitors; and the making of | 
any such affidavit will warrant the dis- | 


missal of the suit upon the failure of 
the plaintiffs, or some one of them, to 


take and file the oaths required by that | 


act. 
Nadenbousch, et al., v. Sharer, et al., 285 


2. A supersedeas is a new suit in the 
sense of the act requiring oaths by 
suitors. 


See Supersedeas and 285 


574 | 
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SUPERSEDEAS. 


A supersedeas, while it is a contin- 
uation of the original suit, is also a 
new suit in the sense of the act re- 
| quiring oaths by suitors; and an error 
|in the judgment of the court below is 
| a cause of action within the meaning 
| of the statute on that subject. Hence 
|a supersedeas granted on a judgment 
rendered after the first day of April, 
1865, is a new suit within the meaning 
of the act passed March Ist, 1866, and 
is not affected by the act passed Feb- 
ruary 28th, 1865. 
Nadenbousch, et al., v. Sharer, etal., 285 

See Statute of Limitation and 575 


SUPREME COURT OF APPEALS. 


The Supreme Court of Appeals of 
West Virginia has jurisdiction in civil 
cases where the controversy is for a 
matter of the value or amount of one 
' hundred dollars or upwards, exclusive 
| of costs. 

Tompkins v. Burgess, 187 
SURETIES. 


Sureties of a sheriff who have to 
pay the amount of a judgment against 
such sheriff for the default of a dep- 
|uty sheriff, may obtain a judgment 
against the deputy and his sureties for 
the amount so paid. 

Nebergall v. Tyree, 474 


TAXES. 


Sheriff of Randolph county and his 
| sureties not released from liability for 
| taxes. 

| Benneit, et al., v. The Auditor, 441 


TREASON. 
See Attorneys at Law and 
TRESPASS. 


1. If a party be present at the time 
| goods are taken, participating, aiding 
| and assisting in the taking, or coun- 
tenancing and encouraging those who 
|took them, or taking and receiving 
the goods, he is liable in an action of - 
| trespass for the value of all the goods 
| then taken. 

Shepherd, et al., v. McQuilken, 90 
| 2. An act may be a public offense 
‘and punishable as such, and yet the 
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right to damages by any one injured 
still exists; and a person who engaged 
in the rebellion is liable to private in- 
dividuals for acts of trespass by him | 
committed whilst in the rebellion. And | 


this right to recover damages for the in- | 
jury tothe private party exists, notwith- | 
standing the person who committed | 
the trespass has been pardoned by the | 
executive department of the United | 


States Government. 


Hedges v. Price, etal., 192 | 


3. In an action of trespass for seizing 
and carrying away the property of 
another, it is a good defense that the 


defendant acted ‘under duress, and that | 
he had reasonable apprehension of | 


serious bodily harm, if he declined to 


comply with the demands of the force | 
compelling him to commit the tres- | 


pass. Cunningham v. Pitzer, 264 


4. But if the plaintiff offers ev idence | 


tending to show that the defendant 
might have avoided committing the 


trespass, by any reasonable means, it | g 


then becomes incumbent on him to 
snow that he had no reasonable means 
of escaping from the force or fear ap- 
plied to him. Idem. 

5. See Pleadings and 285 


6. It is no cause of demurrer that a | 


declaration contains counts applicable 

either to trespass or trespass on the 

ease. Code, 1860, chapter 148, page 
635, section 7. 

Beckwith vy. Mollohan, 477 

7. It is no cause for demurrer that a 

declaration contains matter applicable 


to both trespass and trespass on the | 


case. Lively, ex’r vy. Ballard, 496 | 


8. A party cannot justify himself for | 


committing acts of trespass, by the or- | 

ders of the authorities of a State, | 

’ acting even in pursuance of the laws | 

thereof, when that State is engaged in | 

warfare and rebellion against the gov- 

ernment and laws of the United States, | 
Idem. 


TRI A L. 


Exceptions to the ruling of circuit | 


TRUSTEES OF CHURCH PROP- 
ERTY. 


1. Where the circuit court takes ac- 
tion under the 9th section of chapter 
77, Code of Virginia, 1860, either 
party may appeal; the judgment of 
the court being in its nature final and 
conclusive, and can only be reviewed 
by an appellate tribunal. 

Venable, et al., v. Coffman, etal.. 102 

A judgment under this section is 
rendered in a “civil case,” within the 
meaning of the 2nd section of ch: apter 
182 of ¢ ‘ode, 1860. Idem. 

3. It is likewise a controversy con- 
cerning the title to land, and this court 
| has appellate jurisdiction in all such 
eases by the 8th section of article 6th 
of the constitution of West Virginia. 

Idem. 

4. Trustees of a church may be ap- 
| pointed or removed, at the instance of 
the proper authorities of the congre- 

gation upon motion, after reasonable 
notice, in the manner provided for by 
the 9th section, chapter 78, Code, 1860, 
without the necessity of a suit in 
| equity. 


| Venable, et al., v. Coffman, et al., 310 


UNITED STATES. 


Acts of parties in insurrection 
against the Government are null and 
|void. See Official Acts and 274 


UNLAWFUL DETAINER. 


| 


A suit of unlawful detainer is not 
| capable of being revived on the death 
‘of the plaintiff, but abates. 
| Moran vy. Eldridge’s devisees, 574 

UNRECORDED DEEDS. 
See Scienter and 353 
UNWHOLESOME MEAT. 


Where a party is charged in an in- 








courts ought to be taken before the | dictment, with selling diseased and cor- 
jury retires, and although it is not ne-| rupted meat, without making the same 
cessary to stop the progress of the trial | known to the buyer, it is sufficient if it 
to prepare the bills, yet the counsel in | ‘be proven that he did knowingly sell 
every instance should state to the court | such meat in the market; the pre- 
his intention to except and save the | sumption of law being that the sale 
point, and afterwards during the term | was unlawful. And it is incumbent 
prepare the bill and present it to the | on the defendant, to escape the penalty 
court for his signature. of the law, to prove that at the time 
Nadenbousch, et al., v. Sharer, etal., 285' he made the sale he disclosed to the 
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the 
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abs 
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buyer that the meat was corrupted or 


unsound. 
Seibright v. The State, 591 


VARIANCE. 


Where there is a variance between 
the writ and the declaration it can 
only be taken advantage of by plea in 
abatement. Code, 1860, page 711, 
section 18. 

Beckwith v. Mollohan, 


‘ VENUE. 


See Notice of Change of Venueand 59} 
See Change of Venue and 73 | 


VERDICT. 


477 





Although there are immaterial is- | 
sues raised by the pleadings, still a 
general verdict for the defendant will | 
not be effected thereby where there is 
a proper issue. 

Urton v. Hunter, Harris & Co., 

See Interest on Verdict and 


83 | 
90 


VIRGINIA. | 


Acts of officers of Virginia, in 1861, | 


not valid, within limits of West Vir- | 


ginia. See Official Acts and 
WAIVER OF NOTICE. | 


242 | 


| 
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he does not use proper technical words 
to express his meaning, the court may 
supply them in order to effectuate his 
manifest intention, and for such pur- 
pose only. Liston v. Jenkins, 62 


WITNESSES. 


1. What necessary to be shown on 
motion for continuance on account of 
absence of witness. 

See Continuance and 187 

2. Where a party acts as an agent 
for and in the name of another, in 
signing the name of the principal to a 
promissory note, he is a competent 
witness for the promisee in a suit 
against the principal, because he was 
acting for and in the name of another, 
as his agent, whose name he made 
known at the time of executing the 
note; and hence not being personally 
liable he is not interested, and there- 
fore competent. 

Piercy, ex’r, v. Hedrick, 458 

3. An agent is a competent witness 
to prove his own authority when it is 
by parol. Idem. 


WRIT OF ERROR. 


Where one of several plaintiffs, af- 
ter judgment in the court below in 
their favor, purchases the interest of 
the defendant in the subject matter of 
the controversy, such plaintiff may 


Under what circumstances an ap- | maintain, where he would be benefitted 











pearance operates as waiver of notice. | by a reversal of the judgment, a writ 
See Appearance and 310 | of error in the name of his vendor. 

| But this rule would not apply to a re- 

WARRANTY OF SOUNDNESS. | lease of error by one or more of sev- 


A distinction seems 
See Proof and 


| eral defendants. 
$26 | to be taken also between actions of 
WEST VIRGINIA. 


| personalty and realty, the latter class 
coming within the rule first mentioned. 
559 


575 





| Genin, et al., v. Ingersoll, et al., 
Legislation of General Assembly of| See Statute of Limitations and 

Virginia after June 20th, 1863, cannot | 

give validity to acts of officers of Vir- | WRIT OF PROHIBITION. 

ginia within the limits of West Vir-| 

ginia in 1861. 
See Official Acts and 242 | 


WILLS. | 


The writ of prohibition will not be 
granted by the court of appeals to pro- 
hibit a circuit court from supervising 
by means of a certiorari the action of a 
board of supervisors. 

Cunningham vy. Squires, 


The intention of a testator is to be 422 


sought in construing a will, and when | 





